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IRVING, J., FOR THE COURT:
1. Rondd Jurney and Misse Slay Jurney weredivorced in August 1998. Thereafter, Rondd filed a
petition for contempt, aleging that Missie had failed to abide by certain terms of the divorce decree.
Rondd specificdly dleged that Misse faled to maintain a wholesome environment for the parties two

minor sons, and falled to pay certain medica expensesin accordance with the judgment of divorce. The

chancellor entered an order dedining to find Misse in contempt and ordered Ronald to pay Misse's



attorney’sfees. On apped, Rondd contends that the chancellor erred infailing to find Misse in contempt
of the divorce decree and in awarding Misse atorney’s fees. Rondd further contends that Misse came
into court with unclean hands, and as aresult the chancdlor erred in awvarding her relief.
92. We find merit in Rondd' s argument regarding the chancellor’ saward of attorney’ sfeesto Missie.
Therefore, wereverse and render the chancellor’ sdecisiononthisissue but affirmthe chancellor’ sdecision
not finding Misse in contempt.

FACTS
113. In 1998, Ronad and Misse were granted an irreconcilable differences divorce. Pursuant to the
child custody and property settlement agreement incorporated into the judgment of divorce, Misse was
granted custody of the parties’ two minor sons, and Rondd was granted reasonable vigtaion. Thedivorce
decree further provided that the parties maintain a wholesome environment for the minor children and
ordered each party to pay one-haf of the children’s medica expenses.
14. InFebruary 2003, Rondd filed apetition for contempt againgt Misse, dleging (1) that Misse had
violated the provision of the divorce decree which prohibitsthe partiesfromsubjecting the minor children
to an unwholesome environment, and (2) that Misse had refused to pay her portion of a medica expense
for the parties minor children. The amount was $105 and was owed to Horizons Credit LLCC. Rondd
a0 sought custody of both children, and dternatively, petitioned the court for a reduction in his child
support obligation and for a modification of the decree's vigtation provison in the event the chancellor
falled to award him custody. Ronald further requested an award of attorney’ s fees and court codts.
5. In response to the petition, Misse filed an answer and counterclam seeking an increase in child

support payments, and requesting an award of attorney’ s fees.



6.  After a hearing on the issues presented, the chancellor refused to find Misse in contempt of the
divorce decree and granted her request for an increase in child support. The chancellor aso awarded

Misse $6,936.46 in atorney’sfees ! Additiond facts will be related during our discussion of the issues.

ANALY SIS AND DISCUSSION OF THE ISSUES
17. “[This Court’ §| scope of review indomestic rdaions mattersislimited.” Sandlinv. Sandlin, 699
S0.2d 1198, 1203 (Miss. 1997). “[We] will not disturb the findings of a chancdllor unlessthe chancellor
was manifestly wrong, clearly erroneous or an erroneous legd standard was applied.” 1d. (quoting
Ferguson v. Ferguson, 639 So. 2d 921, 930 (Miss. 1994)). “In other words, on appeal [we] are
required to respect the findings of fact by the chancdlor [which are] supported by credible evidence and
not manifestly wrong.” 1d.
(1) Contempt

T8. In his firgt two assignments of error, Rondd argues that the chancdlor erred in declining to find
Missein contempt of the divorce decree. Ronald contendsthat the chancellor should have found Missie
incontempt due to her falureto pay $105in medica expenses and for failing to provide awholesome living
environment for the parties children. For the sake of brevity, we will discuss both issues together.

T9. During the hearing, Ronald presented undisouted evidence that a the time of the filing of his
contempit action, Misse had not paid her share of the medi ca expenses despite repeated requestsfromhim
to do s0. Ronald dso tegtified that Missie had subjected the childrento animmord environment by living

withamanwithwhomshe was romanticaly involved. Misse admitted that she lived withher children, for

The record reflects that during the hearing, Ronad withdrew his claims for custody and for a
reduction in child support, and the parties voluntarily entered into a new vigtation agreemen.
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a little more than two months, in the home of a man with whom she was romanticdly involved. She
explained that she initidly moved out of her home because of mold problems. Her insurance company paid
for her to move into an apartment. However, she made several moves while waiting on the house to be
repaired. One of the moves was to the home of her maefriend. Misse contends that because she paid
her share of the medicd expense two months prior to trid and changed her living arrangements seven
months prior to the date of the trid, any aleged contempt had been cured before the hearing. At the
conclusion of the hearing, the chancellor did not determine whether Missie had violated either of the two
provisons of the judgment of divorce in question. However, the chancdlor declined to find Misse in
contempt

110. Wegvedeferencetothe chancdlor’ sdecison. It is wel-settled law that “‘[clontempt matters
are committed to the substantid discretion of the tria court which, by indtitutiond circumstances and both
tempord and visud proximity, isinfinitely more competent to decide the matter than[this Court].”” Varner
v. Varner, 666 So. 2d 493, 496 (Miss. 1995) (quoting Morrealev. Morreale, 646 So. 2d 1264, 1267
(Miss. 1994)). Here, the chancellor was clearly inaposition to observe the demeanor of the parties and
assessthar credibility. Evidently, after hearing testimony from both parties and considering the evidence,
the chancellor was not persuaded that Missie had willfully violated the divorce decree. Accordingly, we
decline to disturb the chancedllor’ s exercise of discretion on thisissue.

(2) Attorney’s Fees

11. Rondd next chadlenges the chancdlor’s award of attorney’s fees to Misse. In support of his
argument, he relies heavily on Smith v. Smith, 545 So. 2d 725 (Miss. 1989). In Smith, a chancdlor
declined to find the gppellant’ sex-wife in contempt and awarded her $300 in attorney’ s fees even though

she admittedly faled to comply with the divorce decree. Id. a 726-27. On gpped, the Missssippi



Supreme Court afirmed the chancdlor’s decision not to hold the ex-wife in contempt but reversed and
rendered the award of attorney’sfees. 1d. at 728-29. In affirming the decison not to hold the ex-wifein
contempt, the Court, however, noted:

Beverly Smith cannot, without sanction of the Court, decide whenor how she will comply

with court judgments. Further, Howard Smith is entitled to protection of the chancery

court, and he is entitled to have the court’s protection and help in enforcing the court’s

order, and this Court will require where necessary a trid court to see that its orders are

followed. Thetrid court was lenient on Beverly Smith, but denied Howard Smith the use

of appropriate petitions to exercise his court-granted and approved rights. Howard Smith

too mug have aremedy. Beverly Smithmust comply withthe chancery court’ sjudgment.

Id. at 728.
Similarly, in reversang the award of atorneys fees, the Court stated:

Because there was no evidence presented to the Court in regard to attorney fees by

Beverly Smith and because for this Court to gpprove attorney feesin this instance would

be to reward Beverly Smith even though she admittedly refused to carry out the order of

the court, this Court will reverse asto attorney’sfees. Id. at 729.
12.  Wefind Smith hdpful to the resolution of the issue beforeus. The judgment of divorcein the case
a bar soecificaly provided that each party pay “one-hdf (¥2) of the deductible and one-hdf (%) of dl
doctor, hospitd, optical, denta, orthodontic, psychologica, psychiatric and prescriptiondrug expenses of
sad minor children not covered by such insurance provison.” The decree dso provided that “ neither of
the parties do anything to subject sad minor children to any illegd, dangerous, or unwholesome
environment.”
113.  According to the evidence presented during the hearing, Missedid not pay her share of the medica
expense owed to Horizon Credit until four months after Ronad had indituted his contempt action. Misse
as0 acknowledged that she and the children began living withher boyfriend in December 2002 and stayed
withhimuntil the beginning of March 2003. Aswe have dready stated, Ronad filed his contempt action

in February 2003. That Misse may have come into compliance with the provisons of the judgment of



divorceprior to the hearing does not vitiate the fact that Ronald’ sfiling of the contempt actionwas no doubt
the impetus that brought about her compliance. This Court has repesatedly held that an offending party
cannot disregard avalid court order until contempt proceedings are filed, and prior to the hearing gain
exoneration by ful compliance. See Douglas v. Douglas, 766 So. 2d 68, 72 (115) (Miss. Ct. App.
2000).

114.  While we recognize that a chancdlor has discretion to award reasonable attorney’s fees in
contempt proceedings, the purpose of an award of attorney’ s feesisto compensate the prevaling party
for losses sustained by reason of adefendant’ snoncompliancewiththe judicid decree. Hinds County Bd.
of Supervisorsv. Common Cause of Miss,, 551 So. 2d 107, 125 (Miss. 1989) (citing Sebastian v.
Texas Dept. Of Corr., 558 F. Supp. 507 (S.D. Tex. 1983)). Here, an award of attorney’s fees would
compensate Missie for her noncompliance with the divorce decree and  punish Rondd for exercisng his
court-granted right to institute contempt proceedings in an effort to coerce Miss€' s compliance.

115. Indefense of the chancdlor’s decison awarding her attorney’s fees, Misse contends that the
chancdlor’ sfinding— that Ronadd’ s petitionagaing Misse wasawaste of resourcesand ahollow exercise
— was tantamount to a finding that Ronald's daim was without subgtantid judtification and frivolous in
nature, thereby justifying an award of attorney’s fees. Misse aso contends that the record contains
subgtantia evidence of her ingbility to pay her own attorney’ s fees, and additiondly, requests an award on

apped of interests and damages.



116. Rondd arguestha Missefailed to argue during the hearing that she lacked the financid ability to
pay her own attorney’ sfees. We agree? Moreover, Missi€' s tesimony was very limited onthe issue of
atorney’ sfees asreflected by the following colloquy:

Q. Alright Misse, let me show you another document and ask youif you can identify
this document. Do you recognize that document?

A. What isthat?
Q. Thisismy atorney’ s hill to you.

A. All right. Areyou asking the Court to award you attorney’ s feesin this case?

A. Yes.

Q. All right. You've paid $2,500. Isthat right?
A. Yes.

Q. And what do you currently owe?

A, [$]4,436

Q. And what isthe totd of your attorney’ s fees?
A. Almost [$]7,000. $6,936

17. We disagree with the chancellor that Rondd' s petition was a waste of judicid resources and a
hollow exercise. Whileit is unfortunate that Ronald had to resort to the judicid system to enforce two
provisons of the judgment of divorce, that was and is hisright. That the monetary amount sought to be
collected was fairly inggnificant in no way qudified or limited hisright to seek the enforcing power of the

court. It necessarily follows from our finding, that Ronald’ s petition was not awaste of judicid resources

2 Although on gpped Missie presents vaious arguments regarding her lack of ability to pay her
attorney’ s fees, the record reflects that no such arguments were made in the court below, nor was there
any testimony that Misise lacked the financid ability to pay her own attorney’ sfees.
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and a hollow exercise, that the award of attorney’s fees against Rondd cannot be judtified. From our
review of the record and the judgment itsdlf, it does not appear that the chancellor’ s award of attorney’s
feesto Missie wasbased on her inabilityto pay. Ontheissueof atorney’ sfees, the chancelor’ sjudgment
dates “Having found that Ron’'s position againgt Misse wasawaste of resources and a hollow exercise,
the Court assesses reasonable attorney’ s fees against Ron in the sum of $6,936.46. . . .”

118.  For the foregoing reasons, we find that the chancdlor erred in his assessment of atorney’ s fees
agang Ronald; therefore, wereverse and render the award of attorney’ sfees. Likewise, for the reasons
presented, we aso deny Miss€ srequest for attorney’ s fees and costs on gpped.

119.  HAndly, Rondd argues that the chancellor erred in awarding Misse relief because she came into
court withuncleanhands due to her fallure to abide by the judgment of divorce. According to the record,
Rondd faled to raisethis argument during the hearing. Asaresult, heistherefore procedurdly barred from
now raising it for the first time on goped. See Crowe v. Smith, 603 So. 2d 301, 305 (Miss. 1992).
920. However, procedurd bar aside, wefind that this argument islacking inmerit. Asprevioudy noted,
the chancdllor declined to find Misse in contempt, thus impliat in this finding is that Misse did not have
unclean hands at the time of the hearing. Moreover, the relief granted, a sixty-one dollar increase in
monthly child support, was for the benefit of the parties minor children. We see no reason to pendizethe
children. Accordingly, we find it unnecessary to address this issue further.

121. THE JUDGMENT OF THE CHANCERY COURT OF HINDS COUNTY IS
REVERSED AND RENDERED AS TO THE AWARD OF ATTORNEY'S FEES BUT IS
AFFIRMED ON THE REMAINING ISSUES. ALL COSTS OF THIS APPEAL ARE

ASSESSED ONE-HALF TO THE APPELLANT AND ONE-HALF TO THE APPELLEE.

KING, C.J.,BRIDGESAND LEE, P.JJ., MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.



